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DRAFT


Greenhouse Gas Regulation under the Clean Air Act

A Legal Analysis and Consideration of Potential Ramifications 
for the [______] Industry

The following whitepaper discusses the potential for greenhouse gas (GHG) regulation under the Clean Air Act (CAA) and the possible ramifications of such regulation to the ________ [industry].  Specifically the paper discusses what is driving the development of greenhouse gas regulations, the regulatory/legal process that must be followed in order for regulations to develop, and the CAA programs that may be impacted of specific interest to the _________industry.  First however is a short background describing the structure of the CAA.

Structure of the CAA

The CAA is laid out in six titles.
  The main titles are Titles I and II.  Title I provides for the establishment of National Ambient Air Quality Standards (NAAQS) and the primary means to achieve those standards—the State Implementation Plan process.
  Title I also provides technology-based, permit-based and other stationary source requirements such as the New Source Review (NSR) program, toxics program for Hazardous Air Pollutants, and the New Source Performance Standards (NSPS).
  Title II of the Act addresses mobile sources.  Title II provides for engine standards and also fuel standards for mobile sources such as cars, trucks, and construction equipment.
  
The CAA does not have one specific evaluation criteria for deciding whether a pollutant is subject to the Act.  Instead, evaluation occurs on a programmatic basis [For example, is the pollutant subject to the NSR program? Is the pollutant subject to the NSPS program? etc.].  That being said, the language defining a pollutant subject to one program is often quite similar to the language defining a pollutant subject to another.  The similarities and differences between these threshold determinations are discussed at length in the sections below.

What is Driving the Development of Greenhouse Gas Regulation under the CAA?

U.S. Supreme Court Ruling in Massachusetts vs. EPA

The main driver for the development of GHG regulations under the CAA is the U.S. Supreme Court’s ruling in Massachusetts vs. EPA (“Massachusetts”).
  In Massachusetts, the Supreme Court decided the sine qua non of the CO2 matter—that being whether CO2 as an air “pollutant”.  In its April 2, 2007 decision, the Supreme Court held that:  (1) GHG emissions are air pollutants subject to regulation under Title II of the Act and (2) EPA must regulate GHG emissions from new motor vehicles if the EPA Administrator, in his judgment, finds that such emissions cause or contribute to air pollution that may reasonably be anticipated to endanger public health or welfare.
 
The most striking aspect of the decision in Massachusetts was the Court’s rejection of EPA’s secondary argument.  EPA argued that even if CO2 is an “air pollutant”, EPA has the discretion not to regulate.  EPA pointed out among other arguments the difficulties in regulating CO2 under the current CAA.  The Court struck down EPA’s argument concluding that EPA’s exercise of its “judgment” was based upon “reasoning divorced from the statutory text”.  The Court stated:

The alternative basis for EPA’s decision—that even if it does have statutory authority to regulate greenhouse gases, it would be unwise to do so at this time—rests on reasoning divorced from the statutory text. While the statute does condition the exercise of EPA’s authority on its formation of a “judgment,” 42 U. S. C. §7521(a)(1), that judgment must relate to whether an air pollutant “cause[s], or contribute[s] to, air pollution which may reasonably be anticipated to endanger public health or welfare,” ibid. Put another way, the use of the word “judgment” is not a roving license to ignore the statutory text.  It is but a direction to exercise discretion within defined statutory limits.  If EPA makes a finding of endangerment, the Clean Air Act requires the agency to regulate emissions of the deleterious pollutant from new motor vehicles.

Even though the CAA does not provide how EPA shall exercise its “judgment” in the context of an endangerment finding and even though the term “endanger” is not defined in the statute,
 the Court substantially constrained the Agency’s ability to exercise its judgment.  The Court in effect held that “EPA can avoid taking further action only if it determines that greenhouse gas emissions do not contribute to climate change or if it provides some reasonable explanation as to why it cannot or will not exercise its discretion to determine whether they do.”
   With respect to the latter, the Court suggested that the only basis for not exercising its discretion would be if “the scientific uncertainty is so profound that it precludes EPA from making a reasoned judgment as to whether greenhouse gases contribute to global warming.”
 The Court provided other disinclinations for EPA to do anything but to provide an endangerment finding.  The Court even alluded to its own beliefs of the dangers posed by global warming:

--“The harms associated with climate change are serious and well recognized.”

--“The risk of catastrophic harm, though remote [in time], is nevertheless real.”

Technically, because the original petition to the EPA seeking GHG regulation was restricted to motor vehicle regulation under Title II, the Court’s decision applies only to Title II.  EPA is therefore not technically required to take any action under Title I assuming no further petition is filed.  It would seem unlikely however and somewhat absurd for EPA to make an endangerment finding that applies only to Title II.  EPA in doing so would be implying that CO2 from cars and not stationary sources endangers public health or welfare.  Therefore, if EPA makes an endangerment finding, the finding likely will apply to both Titles I and II.  
It should be noted that if EPA fails to make an endangerment finding or fails to regulate GHGs in Title 2 or Title 1 of the Act, the Massachusetts case points to the likely reception with which a petition for failure to act would be greeted and ruled upon by the Supreme Court.  That being said, EPA may decide to take its chances in light of the Energy Bill as discussed below.

Impending Endangerment Finding
Based on the Supreme Court’s ruling in Massachusetts, it is now law that GHGs are “air pollutants” under the Act and that EPA has authority to regulate GHGs for global warming purposes under Title II.  It is also now law that the EPA must regulate GHGs under Title II if EPA makes an endangerment finding.  The EPA’s options therefore are either to make the endangerment finding and regulate, find that science at this point does not justify the conclusion that GHGs endanger public health or welfare, or somehow try to skirt the endangerment finding.
Uncertainty now surrounds the endangerment finding.  Uncertainty exists as to the timing of the finding.  Uncertainty also exists as to whether the endangerment finding will be decided based on public health or welfare.  Finally, uncertainty exists as to whether EPA will even decide to make an endangerment finding.  Regarding this final point, EPA could try to rely upon the Energy Bill and take their chances with the Supreme Court.  Certainly the Supreme Court painted EPA into a corner by saying that EPA’s justification for a non-finding could not be based on excuses like DOT is already regulating the field.
  With the passage of the Energy Bill however, EPA may try to find some type of justification knowing that by the time the U.S. Supreme Court ruled on the justification, a new administration would be in control and perhaps comprehensive CO2 legislation would be passed.  
When and if the endangerment finding is made, EPA is considering two different types of finding.
  One is to find that GHGs endanger public health.  The other is a find that GHGs endanger public welfare.  The Act states that a determination of endangerment must be based on endangerment to public health or welfare.  The importance of this distinction is that a finding that CO2 only endangers public welfare could mean less onerous requirements and different treatment under the CAA.  For example, the NAAQS distinguishes between Primary NAAQS, established on public health, and Secondary NAAQS, based on public welfare.
  Traditionally the EPA has not made a distinction in its regulation of primary and secondary NAAQS.  EPA may be considering a narrow endangerment finding however to do just that.  The more likely scenario however is that EPA will make an endangerment finding that CO2 endangers both public health and welfare.  EPA would certainly have a difficult time arguing that CO2 does not endanger public health, and considerable pressure is being levied on EPA to make a full endangerment finding.

With regard to the timelines and procedures for the endangerment finding, EPA appears to have significant discretion.  Neither the CAA nor EPA’s regulations proscribe how an endangerment finding must occur.
  The Agency is likely guided legally only by the Court’s jurisdiction through the remand and the Federal Administrative Procedure Act.  Although it does not appear that EPA is specifically required to provide notice and an opportunity for comment, it is likely that EPA will do so to avoid a potential lawsuit under the Federal Administrative Procedure Act.  During the comment time, interested parties such as ______can file and should file comments in order to avoid an argument in a subsequent lawsuit for failing to exhaust administrative remedies.  Once the comment period is closed, the agency will review the comments, prepare a response, and finalize the endangerment finding.  It is unlikely that an endangerment finding would be finalized prior to the end of 2008.  In fact, since the endangerment finding is tied to the vehicle rule under Massachusetts, it is likely that both actions will be addressed in a similar timeframe.

California Vehicle Waiver

California filed a waiver under Section 209(b) of the Act to allow the state to regulate CO2 from motor vehicles.
  The EPA Administrator denied the request on December 19, 2007.
  

Section 209(b) of the Clean Air Act allows California the special ability to petition EPA for a preemptive waiver to develop its own motor vehicle emissions requirements.
  Section 209(b) was created out of recognition for California’s role as a leader and innovator in mobile source controls.  Other states are not allowed to adopt their own motor vehicle standards, but can adopt California standards.
  California adopted rules to regulate CO2 which were recently upheld by a Federal District Court in California and were poised to go into effect if California obtained the waiver from EPA.
  At least sixteen other states have already adopted the California rules.

EPA Administrator Johnson denied the waiver based apparently on the recent passage of the Energy Bill.  The Energy Bill included new fuel efficiency standards for vehicles.  EPA Administrator Johnson said, “"The Bush administration is moving forward with a clear national solution--not a confusing patchwork of state rules--to reduce America's climate footprint from vehicles."
  Governor Schwarzenegger has filed a lawsuit to challenge EPA’s decision.
 
Federal Motor Vehicle Rule – Compliance with Executive Order 13432

EPA is working on CO2 standards for vehicles to comply with Massachusetts and to comply with the President’s directives in Executive Order 13432.  Executive Order 13432 was signed on May 24, 2007.
  The Order is entitled “Cooperation Among Agencies in Protecting the Environment with Respect to Greenhouse Gas Emissions From Motor Vehicles, Nonroad Vehicles and Nonroad Engines.”  The Executive Order directs agencies to develop regulations to respond to the Supreme Court’s decision, to use existing authority under the CAA, and to work together with other Agencies (DOE, USDA, NHTSA) in doing so.
  

Although the vehicle rules were expected to be unveiled by the end of 2007, it is likely that these rules will be delayed while EPA determines how its rules fit with the new Energy Bill and if and how EPA should proceed.

What is Next?  The CAA Regulatory Snowball Effect  

An endangerment finding under one program and the development of GHG regulations under one program will make it very difficult for EPA not to regulate under other programs.  The Clean Air Acts stationary source provisions are also triggered by an “endangerment finding”.   Although the Supreme Court’s ruling pertains only to Title II, the endangerment finding is unlikely to be cast in a manner that limits its application to only mobile sources as discussed above.  EPA therefore would have the authority to regulate GHGs under other programs through its own initiative or through petitions/lawsuits filed by outside parties.  Moreover, if EPA adopts GHG regulations under Title II at least one stationary source program may arguably go into immediate effect.  Under the New Source Review (NSR) program, major facilities are subject to Best Available Control Technology requirements for pollutants “subject to regulation” under the Act.
  Arguably once GHGs are regulated under Title II, GHG’s will be “subject to regulation” under the Act and major sources will potentially be subject to apply BACT for CO2.
  This issue is discussed in greater detail below.  

One note of comfort, if EPA begins implementing CO2 requirements into other programs, EPA can take some solace in one comment by the Supreme Court.  The Supreme Court stated that, “EPA has no doubt significant latitude as to the manner, timing, content and coordination of its regulations with those of other agencies.”
  It also is of course true that any implantation of GHG regulations into the CAA will be subject to litigation at every turn—delaying the process considerably and increasing the chance that legislation will eventually preempt authority under the current CAA.  
Vehicle Program under Title II

The most likely CO2 regulation to develop under the Clean Air Act is of course the vehicle standards per the Massachusetts decision.  Again, the Supreme Court held that if EPA makes an endangerment finding, the agency has no alternative but to regulate.  Section 202 (a)(1) states: 

The administrator shall by regulation prescribe . . . standards applicable to the emission of any air pollutant from any class or classes of new motor vehicles or new motor vehicle engines, which in his judgement cause, or contribute to, air pollution which may reasonably be anticipated to endanger public health or welfare.

GHG regulation of mobile sources will likely take the form of fuel efficiency standards.  Engine and fuel technologies to reduce CO2 emissions do not generally exist at this time (other than a requirement to use more renewable fuels).  Title 2 of the CAA only provides EPA with the authority to regulate engine standards and fuels.
  Title 2 does not authorize EPA to reduce vehicular emissions through use restrictions such as telling people where or when they can drive.
  EPA’s focus in the upcoming vehicle rule will therefore likely be on fuel efficiency standards.  What makes this issue more difficult is that fuel efficiency standards have traditionally fallen within the jurisdiction of the Department of Transportation (DOT).
Recent events have confused the waters of CO2 mobile source control.  As discussed above, on December 19, 2007 the President signed an Energy Bill that increased fuel efficiency for passenger vehicles to 35 mpg.  EPA indicated that it intends to assess its upcoming proposed rule in light of the new Energy Bill and determine whether EPA’s rule should be adjusted or dropped.  The difficulty of course is that the Energy Bill placed jurisdiction with DOT, and EPA now is in the situation of developing a rule that does not eviscerate the Energy Bill but complies with the Supreme Court’s mandate to develop a rule under the CAA if the agency finds endangerment.

Confusing the waters even more was EPA’s decision to reject California’s waiver petition.  In light of the Energy Bill, EPA rejected the Bill concluding that the Bill addresses California’s concerns by developing better fuel efficiency standards and that CO2, unlike ozone, is a pollutant with global impact that requires a national strategy.
  

Governor Schwarzenegger indicated that he intends to challenge EPA’s waiver denial.  It is difficult to provide a timeline for this lawsuit, but it will probably take at least two years.  Also affecting California’s ability to regulate CO2 in vehicles is a challenge to the law itself.  Although a Federal District Court in California struck down the challenge, the challenge is sure to be appealed in the 9th Circuit and perhaps heard by the U.S. Supreme Court.
In the mean time, EPA is expected to move forward with its vehicle rule.  Once the rule is proposed, NAHB and others will have an opportunity to comment.  The rule is unlikely to be finalized at least until the end of 2008 (depending on how much time EPA takes to assess the comments and whether additional comment periods are provided).  One would certainly expect that the rule will also be contested, which would likely take at least two years. 
National Ambient Air Quality Standards (NAAQS) Program

While the Court ruled that GHGs meet the definition of “air pollutant,” the fact remains that GHG regulation under the CAA is likely to be an uncomfortable fit—and that is especially true for the NAAQS program.  One of the prerequisites for the establishment of a NAAQS is a finding of endangerment similar to the regulatory trigger language construed in Massachusetts.
  Section 108 requires the EPA Administrator to revise from “time to time” a list which includes “each air pollutant—(A) emissions of which, in his judgment, cause or contribute to air pollution which may reasonably be anticipated to endanger public health or welfare; (b) the presence of which in the ambient air results from numerous or diverse mobile or stationary sources [. . .].”
  Although a finding of endangerment would not automatically mean that CO2 is a NAAQS, EPA could likely justify the establishment of a NAAQS since CO2 emissions certainly result from numerous and diverse sources.  That being said, EPA has never established a new NAAQS since the original six criteria pollutants were listed.  
As compared to regulation under other CAA programs, the process to establish and regulate CO2 as a NAAQS would be much lengthier and more controversial.  For example, once the Administrator lists the pollutant under Section 108, air quality criteria and primary and secondary NAAQS would need to be developed.
  This process would take at least 12 months.
  Litigation would then ensue.  Once the NAAQS was set and litigation resolved, the EPA Administrator would have two years to designate nonattainment areas.
  Once the designations were made, states would have three years to develop State Implementation Plans.
  Adding this time up, it would likely be at least 10 years before GHGs were truly regulated as NAAQS.  As an example, the 8-hour ozone standard became a NAAQS in 1997.
  It was not until 2007 and the Supreme Court ruling in American Trucking that states were required to submit State Implementation Plans to address this NAAQS.
  
Even if GHGs started down the road to NAAQS, it is hard to imagine how NAAQS regulation would work. Given the nature of globally-circulating GHGs, where a ton of GHG emitted in Minnesota for example has the same impact on GHG concentrations over Minnesota as a ton emitted in China, there is nothing Minnesota could do about attaining or maintaining a GHG NAAQS. Minnesota could cease emitting any GHGs tomorrow and it would have no discernable impact on GHG concentrations over the state.  Similarly, GHG emissions are not a pollutant transport issue such as ozone where groups of states could combine to reduce emissions for the purpose of regional attainment. Given the nature of the issue, not even the most draconian multi-state emission reductions could ensure attainment or maintenance of a GHG NAAQS.  The entire country would be in nonattainment.  Many environmental have recognized the incompatibility of CO2 and the NAAQS program and have counseled against the development of a GHG NAAQS.

If EPA defied logic and moved down the long road toward the development of a CO2 NAAQS, significant repercussions could face ______ and its constituents.  Of those concerns, the greatest would be State Implementation Plans (SIP) controls, Transportation Conformity requirements, and consequences for failing to demonstrate or attain NAAQS (such as the freezing of transportation projects and withdrawal of highway funding).  In setting the NAAQS, EPA would not consider cost or technical feasibility of controls for CO2.  In fact, under the Supreme Court’s ruling in the American Trucking decision, EPA could not take these factors into account.
  States therefore would be faced with a goal that could not be accomplished.  The impact to SIP development and Transportation Conformity would be significant.  States would be required to find emission reductions from various sectors of industry including the _______ industry.  The fact is that states could not develop approvable SIPS, which would mean that federal transportation dollars could be withheld.
  

With regard to Transportation Conformity, a Transportation Conformity determination is required for those areas in nonattainment with a NAAQS.
  Nonattainment areas must show that their transportation plans will not impede attainment of the NAAQS.
  Consequences of failing to demonstrate conformity include a freeze on transportation projects from moving forward in the region.
  Transportation Conformity requirements are triggered by the designation of an area as nonattainment and typically go into effect one year after designation.

In summary, if EPA makes an endangerment finding it does not automatically mean that EPA has the authority to establish a GHG NAAQS since the trigger language in Section 108 is not identical to the trigger language construed in Massachusetts in Title II.  Nevertheless, given the similarities, it is not a stretch to imagine a petition alleging that EPA not only has authority to establish a NAAQS, but that it must establish a NAAQS.  That issue would be a difficult one for the agency and the courts to resolve.  
The likely disposition of any attempt to establish a GHG NAAQS would be failure.  CO2 does not fit within the NAAQS paradigm and significant procedural steps stand in the way of NAAQS development.  That being said, if a GHG NAAQS were to ever develop it would have significant impacts on the ________ industry.
New Source Review (NSR) Program

Another potential implication to an endangerment finding and regulation under Title 2 is the New Source Review (NSR) program.  Michael Ling of EPA’s air office told members of EPA’s Clean Air Act Advisory Committee (CAAAC) on September 19, 2007 that the agency will likely begin work on an NSR rule governing CO2 once the agency completes the automobile rule.
  Mr. Ling told the CAAAC that, “It looks like there’s a pretty high probability that we’re going to be in NSR world when the mobile source review comes out.”
 
The NSR program applies to new or modified stationary sources.
  The program requires a person intending to construct or modify a stationary source to obtain a construction permit and to comply with certain other requirements.  The NSR program is divided into two sub-programs.  One sub-program applies to stationary sources regardless of location and to all pollutants “subject to regulation” under the Act.  This sub-program is called the Prevention of Significant Deterioration (PSD) Program.  The sister to this program is the Nonattainment New Source Review Program.  This sub-program applies only to areas that are in nonattainment with a NAAQS.  
In order for CO2 to become a part of the Nonattainment New Source Review Program, the initial hurdle of making CO2 a NAAQS must be overcome.  Because of this unlikelihood as discussed above, it is unlikely that the Nonattainment New Source Review Program would pose a significant threat to ______.  That being said, if a NAAQS was established for CO2, the initial emissions thresholds for determining whether a source was subject to the program would be lower than the PSD program—and the requirements much tougher.
  As opposed to Best Available Control Technology under PSD program (as discussed below), the Nonattainment New Source Review program requires Lowest Achievable Emissions Reductions.    
The more likely of the two NSR programs to come into fruition is the PSD program.  In order for the PSD program to apply, a NAAQS need not be established.
  The PSD program applies to more than criteria pollutants.
  The PSD program applies to “each pollutant subject to regulation” under the Act.
  In fact, it may be argued that an endangerment finding is not necessary in order for the PSD program to apply.  Section 160 of the CAA does not appear to prescribe that the Administrator make an endangerment finding.
  Section 160 states, “The purposes of this part are as follows:  (1) to protect public health and welfare from any actual or potential adverse effect which in the adminstrator’s judgment, may reasonably be anticipated to occur from air pollution [. . .]”.
  This language is not prescriptive.  Section 165 specifically discusses the preconstruction requirements and does not say that the Administrator must find that the pollutant endangers public health or welfare, but simply that the pollutant is “subject to regulation”. 
 
The definition of “subject to regulation” is a contested matter.  Several cases are pending before the Environmental Appeals Board on this issue.
  Environmental interest groups are arguing that CO2 is “subject to regulation” and are pointing at emission inventory requirements in the Act as evidence.
  EPA in turn is arguing that “subject to regulation” means subject to an emissions limitation in the Act.
  EPA stated in one of its briefs:
The EPA Administrator long ago established that the Agency; “Lacks the authority to impose [PSD permit] limitations or other restrictions directly on the emission of unregulated pollutants”; North County Resource Recovery, 2 Fed. A.D. 229, 230 (Adm’r 1987).  EPA is currently exploring options for addressing greenhouse gas emissions in response to the Court’s decision in Massachusetts vs. EPA, 12 S. Ct. 1438 (2007), but the Agency has not yet issued regulations requiring control of carbon dioxide emissions under the Act generally or the PSD program specifically.  Thus, carbon dioxide is not currently a pollutant regulated under the Clean Air Act.
  
Once the Environmental Appeals Board rules on the subject of what is “subject to regulation” the decision will undoubtedly be appealed.  EAB decisions are appealable in a Federal District Court and can then be appealed to the Federal Circuit Court.  Until the litigation is resolved however, it appears that EPA’s position is that CO2 is not regulated under the Act.  If CO2 becomes regulated under the Act though through a program such as the NSPS or Title 2 vehicle standards, EPA will likely be in a position where it cannot argue that CO2 is not “subject to regulation” and will proceed in earnest with PSD rulemaking.
Even before rulemaking occurs, it will arguably be the law that a major facility would be subject to implementing Best Available Control Technology once CO2 is “subject to regulation” under the Act.  Environmental interest groups could attempt to enforce this argument by filing lawsuits on facilities that fail to consider Best Available Control Technology or through contesting permit actions through the Environmental Appeals Board.  
The impacts of CO2 regulation under the PSD program to _______ could be significant.  The PSD program applies to the construction or modification of a stationary source if the potential to emit is greater than a certain de minimis emissions threshold.
  The de minimis emissions threshold for the PSD program would be the potential to emit 250 tons of CO2 per year under the current rule, and could be as low as 100 tons per year if the source was subject to a certain NSPS.
  It should be noted that the __________ is not a category currently subject to any NSPS, so the likely de minimus threshold would be 250 tons per year unless the rule was changed.  This threshold is quite low.  Almost all traditionally regulated sources would exceed this threshold.  Even non-traditional sources such as commercial buildings, hospitals, etc. would exceed this threshold and potentially require BACT.  To place the 250 ton triggering threshold in perspective, the average US home produces approximately 11 tons of CO2 per year.

The fact though is that the PSD program is already extremely unwieldy with the amount of sources already subject to the program and both states and EPA will not want to prepare construction permits for sources as numerous and small as commercial buildings.  That being said, ________ will want to track the regulations and litigation in this area to ensure that a lower de minimis emissions threshold is not contemplated, that if EPA proceeds the agency creates a higher de minimis threshold, and best of all that legislation is developed that preempts EPA from using the PSD program and BACT to address CO2.
New Source Performance Standards (NSPS) Program

Another stationary source program poised to move forward with CO2 regulations is the New Source Performance Standard (NSPS) program.  NSPS are generally technology based standards imposed on certain categories of stationary sources.
  “Stationary source” is defined in Section 111 as “any building, structure, facility, or installation which emits or may emit any air pollutant.”
  It should be noted that NSPS apply outside of the NAAQS program.  It is not necessary for GHGs to become a NAAQS in order for the NSPS to apply.  The NSPS also do not have any de minimis emissions triggering threshold.  Therefore, if a source is listed in a category regulated by the NSPS and is not otherwise exempt from the rule, the NSPS apply to that source regardless of how much CO2 the source emits.  NSPS apply to new and modified sources, but not to existing sources unless those existing sources are modified.
  It should also be noted that in addition to technology based requirements, EPA has used the NSPS to develop a cap-and-trade program (discussed further below) and also work practice standards.

The NSPS definition of air pollutant subject to the NSPS is quite similar to the Title II definition construed in Massachusetts.  Section 111(b) states that the Administrator shall from time to time revise a list of categories of stationary sources that in his judgment “cause, or contributes significantly to, air pollution which may reasonably be anticipated to endanger public health or welfare.”
  The language and barriers to NSPS regulation more closely track the Title 2 language than any other program in the Act.  
Litigation is already pending to set a NSPS for CO2.  Prior to Massachusetts, environmental interest groups sought GHG regulation under the NSPS program for coke ovens.
  That appeal was stayed with the Massachusetts case.  The petition will now undoubtedly be renewed in light of the decision.  

The two most profound possibilities that could impact the ______ industry under the NSPS would be a technology based standard for ________ or a cap-and-trade program for CO2.  Neither possibility would fit neatly.  Both are unlikely.  But the ramifications are significant as discussed below.

► NSPS Source-by-Source Technology Based Standard
The NSPS again sets technology based standards for groups of stationary sources such as refineries, grain elevators, and landfills.  The NSPS currently does [does not] have a category for the home building industry itself or for sources typically found________.
  
Although EPA could technically set NSPS for small sources after the endangerment finding since the NSPS does not have an explicit lower limit on the size of stationary sources subject to regulation, the practical considerations of administration and enforcement make it an infeasible and an unlikely mechanism.  EPA could however attempt to loop small sources together in an effort to apply the NSPS to the entire ____ industry.  Still, prescribing NSPS and then monitoring and enforcing compliance would be extremely infeasible. Moreover, the NSPS program requires that emission standards under the program reflect “the degree of emission limitation achievable through the application of the best system of emission reduction” that has been “adequately demonstrated,” while considering the “costs of achieving such reductions and any non-air quality health and environmental impact and energy requirements.”
  The cost of regulating ______ through an ever changing NSPS that would need to adapt to different parts of the country would make it difficult for EPA to justify using this tool.

For the above reasons, a CO2 regulatory program under the NSPS would likely be limited to the types of large stationary sources whose emissions of conventional pollutants are currently regulated under the NSPS.

► NSPS Cap-and-Trade Program
While EPA would likely have the authority to impose source-by-source emissions standards, it is less clear whether EPA can use the NSPS to establish a national cap-and trade program.  EPA is currently in litigation with regard to its cap-and-trade program under the Clean Air Mercury rule.
  The plaintiffs in that case are arguing that the NSPS does not provide EPA with the authority to develop an elective cap-and-trade program.  The outcome of this litigation is uncertain. Even if the basic architecture of the Clean Air Mercury Rule were upheld, including EPA’s authority to permit compliance with the NSPS through an elective cap-and-trade program, other legal questions would be raised in the context of CO2 including whether EPA has the authority to combine more than one source category in the same program (e.g., electric generators and steel mills).

In summary, the NSPS has two significant limitations as an instrument to regulate CO2.  First, EPA has questionable authority to require states to participate in a national cap-and-trade program for existing sources and the courts may ultimately decide that any cap-and-trade program is impermissible under Section 111. Second, EPA cannot practically reach smaller stationary sources with the NSPS, making it difficult to exploit inexpensive emission reduction opportunities in these sectors.  CO2 control under the NSPS would therefore in all likelihood focus on electric generators and other large sources.  It would be wise for ______to monitor this program closely however to ensure that EPA does not create a NSPS for ________.
Toxics Program

Another Clean Air Act Program where GHG requirements might develop is the toxics program.  Of all the programs under consideration, this is probably the most unlikely.  The central reason is that the toxics program is primarily intended to address health effects from exposure.
  Compounds that naturally occur in the atmosphere and are part of the natural respiration process are unlikely to fit neatly, or even uncomfortably, within the definition of a Hazardous Air Pollutant.  That being said, the term Hazardous Air Pollutant is defined broadly in Section 112 to mean any pollutants listed in Section 112(b)(1) or determined by the Administrator later to be applicable under Section 112(b)(2).
  Section 112(b)(2) states that the Administrator shall periodically revise the list by:

Adding pollutants which present, or may present, through inhalation or other routes of exposure, a threat of adverse human health effects (including, but not limited to, substances which are known to be, or may reasonably be anticipated to be, carcinogenic, mutagenic, teratogenic, neurotoxic, which cause reproductive dysfunction, or which are acutely or chronically toxic) or adverse environmental effects whether through ambient concentrations, bioaccumulation, deposition, or otherwise [. . .].
  
“Adverse environmental effect” is defined as “any significant and widespread adverse effect, which may reasonably be anticipated, to wildlife, aquatic life, or other natural resources, including adverse impacts on populations of endangered or threatened species or significant degradation of environmental quality over broad areas.”
  Although these definitions are broad enough to include CO2 (or even oxygen for that matter), the fact is that CO2 does not neatly fit within the general toxics umbrella.  That being said, it should be noted that the definition above does not require EPA to make a finding of endangerment.

Another potentially enticing aspect of the toxics program to environmental groups is that Section 112 specifically provides for petitioning the administrator to add pollutants to the Hazardous Air Pollutant list.
  Section 112(b)(3)(A) states that any person may petition the Administrator.  Within 18 months the administrator must either grant or deny the petition.
  Section 112(b)(3)(B) states that the Administrator shall add the substance if in the Administrator’s own determination the substance is “an air pollutant and that emissions, ambient concentrations, bioaccumulation or deposition of the substance are known to cause or may reasonably be anticipated to cause adverse effects to human health or adverse environmental effects.”

The likelihood for the successful development of CO2 requirements under the toxics program is low.  It would be unlikely for CO2 to be listed as Hazardous Air Pollutant since CO2 does not pose a threat to human health through inhalation.  Even if CO2 entered into the toxics program, the potential impacts to the ______would be marginal. The toxics program under 112 applies only to stationary sources and then only to certain categories of stationary sources.
  Section 112 does [does not] currently have an applicable category for the housing industry (though certain companies that supply products to the ________industry are categories listed under Section 112).
  Certainly the de minimus emissions thresholds under Section 112 are much less than under other CAA programs.  Section 112 would apply if the stationary source (or group of stationary sources) had the potential to emit more than 10 tons of CO2.
  Moreover, it could be argued that small co-located sources should be grouped together for purposes of considering the 10 ton de minimis threshold if the sources are under “common control” as defined by the Section 112 regulations.
  
Offroad Mobile Source Program (i.e. Construction Equipment)

The potential and fate of CO2 controls for offroad mobile sources such as construction equipment is tied to the vehicle program.  It is generally the trend that emission standards are first set for cars, then trucks, and then construction equipment.  The potential for controls for offroad mobile sources under Title II are also generally the same as that for cars and trucks.  Engine standards and fuel standards are allowed, but Title II does not provide EPA with the authority to develop use-restrictions such as regulating how construction equipment should be operated.
  If use-restrictions were to be developed, such restrictions would likely be developed through the State Implementation Plan process.

As for CO2 engine and fuel standards for construction equipment, these standards would also likely be focused on fuel efficiency.  The recently signed Energy Bill did not include fuel efficiency standards for offroad mobile sources, but did require a study of fuel efficiency for heavy-duty diesel engines over the next 12 months.
  It is likely this study will lead to fuel efficiency standards for trucks and eventually for offroad equipment.  Such standards are likely years away under the current CAA paradigm.

The California waiver issue for vehicles could be become important with regard to offroad mobile sources as well.  If the Governor of California is successful in reversing the recent decision of the Administrator, it will likely be that California will submit a waiver to regulate offroad mobile sources.  Under Section 209(e) of the CAA California has the authority to regulate offroad mobile sources except for certain small engines, engines used in agriculture, and locomotives.
  If California’s offroad petition is granted, California will likely be the driver for further reductions from offroad mobile sources throughout the country.

Summary and Considerations Forward

The nation is moving toward mandatory reductions in greenhouse gases.  The current Clean Air Act is ill-suited to obtain these reductions.  Since Congress has not developed a comprehensive greenhouse gas program or otherwise preempted the current Act from being used, the trend is toward placing the “square peg” of greenhouse gas regulation into the “round hole” of the CAA.  

At the center of the effort to force the square peg into the round hole is the Supreme Court’s decision in Massachusetts.  Based on this decision EPA must either make an endangerment finding and regulate vehicles, or provide sufficient reasoning for not doing so.  Though the only sufficient reasoning according to the Court would be to show that “the scientific uncertainty is so profound that it precludes EPA from making a reasoned judgment as to whether greenhouse gases contribute to global warming,” EPA may attempt to proffer some reasoning in light of the Energy Bill and take its chances again with the Supreme Court.  Affecting EPA’s thinking is not only the desire to not duplicate the efforts of DOT through the Energy Bill, but also the realization that the endangerment finding or vehicle rule would have considerable implications for the Agency.  The vehicle rule would likely make CO2 “subject to regulation” under the Act—automatically impacting the PSD program.  The endangerment finding would also override the last obstacle toward regulation under numerous other CAA programs.  EPA would likely be pushed to develop such regulations through litigation, petitions, and political pressure to add regulated categories from “time-to-time”.

The impact of the regulatory snowball effect to ______and its constituents could be significant.  The greatest concern and most likely inroad to CO2 regulation for the _______ industry would likely be__________.  In order for the ______ industry to protect itself from adverse consequences of the regulatory snowball and to take advantage of potential regulatory opportunities,  the ______ industry will want to ________.
� 42 USC §§ 7401 et. seq.


� 42 USC §§ 7401 to 7515.


� Id.


� 42 USC §§ 7521 to 7590.


� Massachusetts vs. U.S. Environmental Protection Agency, 549 U.S._____, (2007), slip opinion.


� Id. at 30.


� Id.


� See generally 42 USC §§ 7401 et. seq.


� Id.


� Id. at 31.


� Id. at 3.


� Id. at 23.


� Id. at 29.


� Senior Air Official Says EPA Remains Undecided On GHG Health Risks, Carbon Control News, December 3, 2007. 


� 42 U.S.C. § 7409(b)(1) and (2).


� See generally 42 USC §§ 7401 et. seq and 40 C.F.R et. al.


� EPA Chief Denies California Limit on Auto Emissions, Washington Post, December 20, 2007.


� Id.


� 42. U.S.C. § 7421(b).


� Id.


� Judge Says California Can Regulate Greenhouse Gases from Cars, Los Angeles Times, December 13, 2007.template_bas


template_bas





� EPA Chief Denies California Limit on Auto Emissions, Washington Post, December 20, 2007.


� Id.


� Cooperation Among Agencies in Protecting the Environment with Respect to Greenhouse Gas Emissions From Motor Vehicles, Nonroad Vehicles and Nonroad Engines, Executive Order 13432, May 24, 2007.


� Id.


� 42 U.S.C. § 7475(a)(4).


� See infra discussion on NSR.


� Massachusetts at 30.


� 42 U.S.C. § 7451(a).


� See generally 42 U.S.C. § 7451 et seq.


� Id.


� EPA Chief Denies California Limit on Auto Emissions, Washington Post, December 20, 2007.


� 42 U.S.C. § 7408(a)(1).


� Id.


� Id. at 7408(a)(2)


� Id.


� Id. at 7407(d).


� Id. at §7410(a)(1).


� 62 Fed. Reg. 38856.


� 8-Hour Ozone NAAQS Implementation Rule Deadlines for Areas Designated Nonattainment, U.S. Environmental Protection Agency, � HYPERLINK "http://www.epa.gov/air/ozonepollution/SIPToolkit/documents/8hr_o3_deadlines_071006.pdf" �http://www.epa.gov/air/ozonepollution/SIPToolkit/documents/8hr_o3_deadlines_071006.pdf� 


� American Trucking Assoc. vs. Whitman, 531 U.S. 457 (2001).


� 42 U.S.C. § 7509.


� Id. at § 7506.


� 40 CFR Part 93.


� Id.


� Id.


� EPA Officials Fear Broad NSR Impacts Of Upcoming CO2 Rules, Carbon Control News, September 19, 2007.


� Id.


� 42 U.S.C. § 7503.


� Id. at § 7503(a)(3).


� See 42 U.S.C. § 7475.


� 42 U.S.C. § 7475(a)(4).


� Id.


� 42 U.S.C. § 7470.


� Id.


� 42 U.S.C. § 7475(a)(4).


� Brief of EPA Office of Air and Radiation, Christian County Generation LLC, PSD Appeal No. 07-01, p. 3.


� Id.


� Id.


� Id.


� NSR Workshop Manual, U.S. Environmental Protection Agency, 1990.


� Id.


� US Department of Energy, Change a Light, Change the World 2007 Campaign Facts and Assumptions Sheet, � HYPERLINK "http://www.energystar.gov/ia/partners/promotions/change_light/downloads/CALFacts_and_Assumptions.pdf" �http://www.energystar.gov/ia/partners/promotions/change_light/downloads/CALFacts_and_Assumptions.pdf� 


� 42 U.S.C. § 7411.


� Id. at § 7411(a)(3).


� Id. at § 7411.


� 70 Fed. Reg. 62213, Clean Air Mercury Rule.


� 42 U.SC. § 7411(b)(1)(A)


� Coke Oven Environmental Task Force, et al. v. EPA, Nos. 06-1131, 06-1148, 06-1149, 06-1154, 06-1155 (D.C. Cir.)


� See generally 40 CFR Part 60.


� 42 U.S.C. § 7411(a)(2).  


� State of New Jersey vs. U.S. Environmental Protection Agency, D.C. Circuit , No. 05-1097. 


� 42 U.S.C. §  7412.


� Id. at § 7412(b)(2)


� Id.


� Id. at 7412(a)(7).  


� Id. at 7412(b)(3).


� Id. at 7412(b)(3)(A).


� Id. at 7412(b)(3)(B).


� Id. and 40 CFR Part 63.


� 40 CFR Part  63.


� 42 CFR § 7412(a)(1).


� 40 CFR Part  63.


� 40 CFR § 7543.


� See Energy Independence and Security Act of 2007, HR 6, 2007.


� 42 U.S.C. § 7543.





1

